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A NEW EXPERIMENT IN THE PSYCHOLOGY OF 
PERCEPTION 


HE commonly used illustrations of the process of perception 
refer for the most part to such topics as space, time, illusions, 
and reading. In many of these cases the student feels that althouzh 
some genuine process must have been involved in the interpretation 
of directly apprehended stimuli, the actual steps in that process are 
not clearly made out and the description of the course of develop- 
ment of the process is more speculative than demonstrable. And in 
cases in which the genesis and the mechanism of the process are made 
sufficiently explicit and concrete, the credit for the performance is 
usually due to the instructor rather than to the student himself. 
Since such conditions do not sufficiently encourage and develop the 
‘*‘nsychological attitude,’’ which is perhaps the most desirable re- 
sult of experimental practise, the writer has attempted to devise an 
experiment which might be more successful in this respect than most 
of the ‘‘classical’’ demonstrations of the manuals, 

Such an experiment should fulfil the following requirements: 

1. The situation presented should be both typical and simple, and 
should be as free as possible from any suggestion of artificiality and 
‘laboratory color.’’ 

2. The process involved should, on adequate analysis, exhibit in 
a definite way the genesis, steps, and processes involved in a typical 
act of perception. 

3. The separate features and conditions of the situation should 
lend themselves to experimental control without difficulty. 

4. The processes or laws exhibited should admit of abundant veri- 
fication in daily life. 

These conditions are admirably met by the study of what the 
writer calls ‘‘The Law of the Resting Point,’’ a principle involved in 
the perception of suggested activity, and, curiously enough, a prin- 
ciple which seems never to have become sufficiently explicit in the 
hands of artists, illustrators, and designers. I give below a complete 
copy of the outline of the experiment as used in the Barnard College 
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laboratory, and, after the outline, a brief statement of the principles 
involved. A set of photographs similar to that used in Part II. of the 
experiment can easily be secured or prepared. This is all the mater- 
ial required for the present form of the experiment. Several modifi- 
cations may be made without difficulty, for example, the perception 
of motion on the part of inanimate objects, such as vehicles, ma- 


chinery, etc., yields a principle which is coordinate with the ‘‘ Law of 
the Resting Point.’’ 
LABORATORY OUTLINE, No. ... 


Perception 


By perception we mean in psychology the interpretation of stimuli which 
come to us through one or more of the special organs of sense. Sometimes the 
word is used to indicate the process of interpretation, sometimes to designate 
the result of this process. In ordinary speech the result of a process of per- 
ception is termed an object, thing, person, situation, attribute, etc., and is often 
indicated by a concrete or abstract noun. The process by which the interpreta- 
tion takes place has in most cases been so gradually perfected or so often 
repeated that its various steps have come to be overlooked in favor of the final 
outcome, and consequently it is difficult if not quite impossible to give an intro- 
spective description of the process. Indirect examination and experimental 
variation of the conditions must then be relied on if the process itself is to be 
brought clearly into consciousness. By such means information concerning what 
takes place in perception has been secured, and is often expressed in such state- 
ments as the following: 

1. Perception always involves centrally aroused sensations (images) and 
memories, as well as immediate sensations. 

2. The results of previous experiences cooperate in giving the object the 
character which it possesses. 

3. The object that is seen is the one that best serves to explain the previous 
experiences along with the present ones. 

4. Perception is due to the interpretation of a present situation in terms of 
organized earlier experiences. 

5. Which one of several objects or interpretations shall be suggested depends 
upon the laws of association. 

Many experiments might be devised to bring to light the various steps of 
this process of interpretation. The following experiment on ‘‘the perception of 
activity’’ may be taken as typical. 


The Perception of Activity 


An intrinsically interesting perception is that of a person, animal, machine, 
etc., in action, in the process of doing something. Much of the success of show- 
window demonstrations, street vending, etc., depends on this intrinsic interest. 
The New York Herald has no better advertisement than the sight of its presses 
through the windows on Broadway. A barber strapping his razor, a mason using 
his trowel, a lather slapping in the nails, a gang of men unloading a piano, small 
boys pestering a peddler—anywhere, even in politics and the White House, an 
individual in action attracts attention. 

Similarly, pictures, sketches, photographs, or other representations of things 
in action are strongly attractive. But many attempts to portray or represent 
activity are flatly unsuccessful: The average newspaper photographer is the 











PR ST aa 








PSYCHOLOGY AND SCIENTIFIC METHODS 507 


personification of such failure. The attitude presented is very likely to suggest 
inaction or pose rather than motion and lively activity. In the present experi- 
ment such a complex scene is to constitute the ‘‘stimulus.’’ The problem, then, 
is to discover what factors contribute toward the perception of action or sug- 
gested activity. There are two parts to the experiment. 


Part I. General Observation and Introspection 


Let your laboratory partner sit with closed eyes. Tell him that you are 
going to read to him a series of phrases or expressions, and request him to give 
you, after each expression, an accurate oral description of the visual picture 
which is called up in his imagination when he tries to represent, in his mind’s 
eye, the meaning of the expression. Note down the chief points in his descrip- 
tions, paying particular attention to the position of the object in each scene. 
The following expressions are only suggestive. Think up several new ones and 
include them. 

An athlete hurdling a fence. 

A woodman felling a tree. 

A pugilist striking a blow. 

A brakeman leaping to catch a train. 
A pole-vaulter in action. 

An archer shooting at a target. 

A rattlesnake in the act of striking. 
A man pumping water. 

A blacksmith shoeing a horse. 

A broncho trying to unseat its rider. 
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Now examine the descriptions. Do you make out any common feature in the 
attitudes or positions of these various actors? 

If so, how might this common feature be generalized so as to be expressed 
in the form of a law? 

What evidence is there that this feature is a necessary factor in all repre- 
sentations which are intended to suggest the perception of activity? 

If this part of the experiment has enabled you to discern the principle which 
you are seeking, the second part may be performed by way of further verification 
and definition. If your search has so far proven fruitless, try again, in the 
second part of the experiment. 


Part II. Controlled Variation of the Conditions 


You will now be provided with a series of pictures of the same person in 
various stages of the performance of some action. All the pictures are intended 
to suggest strenuous activity. Are they all equally successful? 

If not, arrange them in an ‘‘order of merit’’ with respect to the degree to 
which they suggest activity, placing at the top of the series the picture which is 
most successful, or which suggests the greatest degree of activity. At the bottom 
of the series place the least successful picture, and arrange the others in their 
proper order between these two extremes. 

The pictures are numbered or lettered on the back. Indicate in your record 
the position in the series assigned to each picture in your own experiment. Call 
the best picture No. 1, the next No. 2, ete. 

Secure the records of 10 other students and calculate the average position 
and the variability from this average in the case of each of the pictures. 

1A special series of photographs, used in the Barnard laboratory, shows an 


athlete in various stages of the act of ‘‘ putting the shot.’’ The series was pre- 
pared by Miss Anna C. Hallock, Barnard, 1912. 
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You have now secured an average position for each picture. Arrange the 
series in a final order of merit as determined by these average positions. Observe 
the variability of each of the pictures from its own average position. On which 
of the pictures do the 10 judges agree most closely? On which do they disagree 
most? What is the probable significance of these facts? 

Do you observe any features in which the successful pictures, say the best 
two or three, differ from the unsuccessful ones? 

Can you make out any general law or principle which is more and more 
faithfully observed or approximated as one passes from the inferior through the 
mediocre to the superior pictures? 

If not, write out a verbal description of the typical posture portrayed in the 
pictures at the top of the list. Do the same for those at the bottom of the list. 
In what does the most striking difference between these two descriptions consist? 

Is this the same feature made out in the preceding section of this experi- 
ment on perception ? 

How may the principle or law be best expressed? Is there anything para- 
doxical or unexpected in this statement? 

Discuss the psychological processes which underlie this law. Can you think 
of any known facts of psychology or of common experience which might con- 
stitute a basis for this law? ; 

What various psychological processes are exemplified in the perception of 
suggested activity? Show in detail how this experiment illustrates the typical 
processes of perception, as they are stated in the introduction to this experiment. 


SIGNIFICANCE OF THE EXPERIMENT 


If the experiment is successful the result will be a principle which 
may seem more or less curious and paradoxical to the student,—the 
‘‘Law of the Resting Point.’’ This law may be stated quite simply 
in some such way as the following: To suggest activity pictorially the 
moving object must always be caught at an actual point of rest; to 
suggest pose or arrest it must be caught at a point of actual motion. 

The amateur usually makes the mistake of supposing that to sug- 
gest motion, let us say the motion of a horse trotting, the foot of the 
animal should be represented in the middle of its course. Nothing is 
further from the truth. To suggest action effectively the foot must 
be caught at one of the two resting-points—either at the initial point, 
before the beginning of the movement, or at the final point, midway 
between extension and return. To show it in the middle of its course 
suggests only pose, and stilted pose at that. 

Similarly, walking is best represented, not by a man with one foot 
in the air, but by one with both feet on the ground, the one having 
just completed its swing, the other just about to begin. A man strik- 
ing a blow with his fist should be represented with the arm drawn 
back ready to strike or with the arm extended, the blow having been 
already launched, but never with it in a half way position. It was 
thought that the introduction of moving pictures and cinematograph 
photography would be of great service to the painter and sculptor in 
catching their living subjects in the process of quick action and in 
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thus enabling the preservation of these attitudes for reproduction 
with brush and chisel. But the expectation was all a false hope. No 
attitude represented action so vigorously as the resting-points with 
which we were already familiar. 

The only apparent exception to this rule is not a genuine one. It 
is to be found in some of the pictures called up in imagination when 
one listens to verbal descriptions of actions. Thus in the representa- 
tions of ‘‘an athlete hurdling a fence,’’ the actor may sometimes be 
thought of as in the middle of the leap. But this point will be seen 
to be the moment of suspension at the height of the leap, when the 
athlete is poised just above the fence. It is neither the initial nor the 
final point of rest, but a resting-point nevertheless. 

The explanation is simple. The perception of activity is a typical 
illustration of the process of interpreting a situation in the light of 
earlier experiences, associations, and memories. The eye can not see 
while it is itself in motion. Vision is achieved at points of rest, at 
least the clearest vision is. Because of difficulties of accommodation, 
adjustment, etc., our clear visions of moving objects come at the 
moments in which the objects are temporarily at rest. Only when ob- 
jects are inactive or in attitudes of pose do we ordinarily get clear 
visual impressions of them in the middle of a conceivable course of 
movement. Our interpretation of pictorial representations of objects 
proceeds in terms of these past experiences. 

The situation can easily be developed so as to illustrate all of the 
processes of genesis, change, mechanization, etc., to be found in per- 
ception. The situation is simple and free from artificiality, and the 
possibilities of experimental control as illustrated in the second part 
of the experiment should enable the student to evolve the principle 
without the aid of text-books or coaching by the instructor. The ex- 
periment is all the better because of the fact that it is not discussed 
in the manuals. Furthermore, the processes or laws exhibited admit 
of abundant verification in daily life. 

At the option of the instructor the experiment may be extended 
to cover cases in which movement is to be represented, although there 
are no resting-points to be caught. There are perhaps two chief types 
of cases in which such representation might be desirable-—the case 
of a swiftly moving vehicle (as an automobile) and the case of vi- 
brating pieces of machinery (as the fly-wheel of an engine). Here 
we are dealing with inanimate objects whose motion is impressed 
upon them, and furthermore this motion is of a uniform sort, may be 
in a continuous direction, or may be within a very small space. 

But the laws of earlier experience and of association, which were 
used to explain the principle of the resting-point, must also come to 
our assistance here if we are to understand the process of perception. 
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All that ean be done pictorially is to portray the retinal picture which 
the eye gets when looking at such a moving object,—blurred spokes 
in the wheels, streaming ribbons and banners, blurred visions of oscil- 
lating levers, or what not. The law is: Always put there just what 
the eye could really see, and no more. Too much interpretation and 
assistance on the part of the artist defeats its own purpose. 

The experiment is described here in the belief that others will 
find it useful. 


H, L. HoLuinewortuH. 
COLUMBIA UNIVERSITY. 





DISCUSSION 


THE SUPPOSED CONTRADICTION IN THE DIVERSITY OF 
SECONDARY QUALITIES—A REPLY 


ROFESSOR LOVEJOY’S reply to my note’ so far misses the 
point I have tried to make, that it seems worth while to repeat 

the original argument: (1) ‘‘Is there a science which actually treats 
secondary qualities as subjective?’’ I mean, is there a science which 
in the course of its regular work finds it necessary to use the cate- 
gory of consciousness to explain the variation of secondary qualities ? 
To me the answer appears decidedly negative in all the senses of the 
question which Professor Lovejoy distinguishes. Can any one point 
to a single reputable text book in optics in which the reason why the 
same object appears square from one point of view and oblong from 
another, is explained by the action of consciousness? Obviously not, 
for physies explains such variations by the mathematical properties 
of light rays. If some physicists, impregnated with current philo- 
sophie theories, do assign the things with which they are not con- 
cerned as physicists to the realm of consciousness, that is obiter dic- 
tum, in no way determining their laboratory procedure or mathemat- 
ical computation. Professor Lovejoy admits that ‘‘whenever what is 
supposed to be one object is perceived differently by different per- 
cipients, science customarily assumes some objective difference (of 
primary qualities) between the two cases.’’ ‘‘But,’’ he goes on to 
say, ‘‘this difference is not, by any science which keeps its wits about 
it, supposed to be completely identical with the difference between 
the two sensations; it is merely treated as the external occasion and 
counterpart of the latter difference’’ (p. 215). Now the last clause 
represents a philosophic theory which may or may not be justified, 
but it is surely not a prerequisite for scientific investigation. Some 
of us have serious doubts about the existence of sensations ‘‘in a 


*This JouRNAL, Vol. X., pages 27 and 214. 
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realm of merely subjective appearances.’’ I do not believe I have 
ever had a sensation of red distinguishable from the redness of an 
object, but surely such doubts, however fatal to my philosophic ortho- 
doxy, can not disqualify me from the study of optics and acoustics. 

The distinction between primary and secondary qualities is, as 
Duhem has shown, in no wise necessary for scientific physics. 

(2) We come now to the main question. Is there any con- 
tradiction in ‘‘describing the same object as ‘really’ possessing simul- 
taneously all the incongruous qualities which at any given moment 
appear in the perception of different percipients?’’ I see no diffi- 
culty whatsoever in the same object possessing all sorts of con- 
tradictory qualities, provided no two contradictory qualities appear 
in one point of view or relation. Professor Lovejoy admits, for in- 
stance, that the same line may simultaneously subtend an angle of 
23° from one point of view and 45° from another. Why may not 
an object be square from one point of view and oblong from another? 
Why is there no contradiction in the first if there is one in the 
second? I am told that this question is ‘‘a rather curious disregard 
of the familiar distinction between the relations and the qualities of 
a thing’’ (p. 216). Now I am quite willing to confess that I do not 
pay the usual homage to this familiar distinction, and I hope on some 
other occasion to pay my respects to its deceptive and treacherous 
nature. But even if we accept the usual distinction between quali- 
ties and relations, I see no reason whatsoever why the angle which 
a line subtends should be called a relation, and the angle which it 
makes with another line (its squareness or obliqueness) be called a 
property. Even if there were some reason why the latter alone 
should be called a quality, and not the former, it would not save the 
situation for Professor Lovejoy’s argument. I have a parallelopiped 
before me. If I stand it on its rhomboid base it is a right parallelo- 
piped, but if I stand it on one of its rectangular bases, it is oblique. 
The distinction between rightness and obliqueness here is identical 
with that between the quality of the square and of the oblong. Must 
I drag in consciousness to explain why the same parallelopiped has the 
quality of obliqueness in one position and of rightness in another? 
It would indeed be sad for the science and the students of geometry 
if that were necessary. 

The difficulty which Professor Lovejoy and others find in con- 
ceiving one object possessing contradictory qualities, seems to me 
to be due to a ghost of the thing-in-itself. ‘*Every real thing,’’ we 
are told, ‘‘has, besides its relations, a ‘nature’ or character or set 
of qualities of its own’’ (p. 216). Now, whatever may be said for 
the existence of dinge-an-sich, it seems certain that science does not 
deal with them, and that none of its objects possesses qualities in 
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isolation but only in given systems.? If things could not have con- 
tradictory qualities, neither could they have contradictory relations 
or attributes, and all predication would be impossible. I regard Plato 
as having cleared this up in his controversy with the Megarians. 

As a layman in psychology I have to take for granted what its 
history tells me, viz., that the faculty of memory is no longer used as 
an explanation of the fact that some things are forgotten rather 
than remembered. Just so it seems to me we shall have to give 
up consciousness as an explanation of the fact that the same object 
appears different from different points of view, and that some prop- 
positions are true while others are false. 


Morris R. CoHEen 
COLLEGE OF THE CiTy OF NEW YORK. 





SOCIETIES 


CONFERENCE ON THE RELATION OF LAW TO 
SOCIAL ENDS 


A UNIQUE and important conference was held on April 25 and 

26 in New York City, Professor Dewey presiding. It was a 
meeting of jurists, philosophers, and sociologists, for a survey of 
matters of mutual concern. It was actuated by a belief expressed 
by Professor M. R. Cohen in the Philosophical Association last De- 
cember, that ‘‘jurisprudence is a philosophical discipline,’’ and that 
philosophy and law alike have much to gain by recognizing that 
fact. Or, to amplify the belief in the sense in which it was enter- 
tained by most members of the conference: jurisprudence is a socio- 
logical discipline, and sociology is, or ought to be, philosophical. 
The achievement of the conference was directly due to the efforts of 
Professor Cohen; the response to these efforts was a remarkable wit- 
ness to their timeliness. Political movements are rapidly putting 
forward their philosophical aspects; there is a widespread conviction 
that the time is ready for a review of our fundamental political ideas 
in the light of whatever social, ethical, psychological, and even meta- 
physical, wisdom we can muster; and that a certain menace of alien- 
ation between the law, especially as interpreted by our courts, and 
the more popular currents of public life can be met only by a better 
understanding of the principles upon which the administration of 
justice depends. The conference is a symptom, also, that the awak- 
ened interest in political and legal philosophy evident in France and 


* Failure to perceive this is also at the basis of the confusion in the theory 
of innate or ‘‘natural’’ rights. 





PSYCHOLOGY AND SCIENTIFIC METHODS 513 


Germany in the work of such men as Tarde, Durkheim, Stammler, 
Kohler, is being felt here, together with the implied confidence in 
the worth of such reflection—perhaps of its necessity. 

No time was lost in this conference in drumming upon the truism 
that law ought to have some relation to social ends, or that ultimately 
the ends of law and of society are the same. The problem was to de- 
termine what the social end, or welfare, is (as in the paper of Dr. 
Adler) ; how changes in ideals of welfare bring about changes in con- 
ceptions of justice (Professors Patten, Goldenweiser, and Lewis) ; 
and how, in view of these changes, law should be adjusted to them 
(Professors Kirchwey and Cohen). It is significant that so large a 
part of the discussion centered upon the work of the courts, and the 
competence of the courts to make or modify law by considering, 
behind the existing law, its sourees—whether in ideas of justice or in 
social conditions. The papers of Professors Kirchwey and Cohen 
called for an overt recognition of lawmaking functions in the courts; 
while that of Professor Tufts suggested a social widening of the logic 
of judicial decisions and opinions. Professor Henderson, in a strik- 
ing and original study of procedure, proposed a radical modification 
of our courts as instruments for discovering truth and for making 
justice effective. Dr. Marshall outlined an equally radical revision 
in our notions of legal guilt. 

The notable paper of Professor Pound, which opened the confer- 
ence, gave it its historical setting, and expressed its dominant spirit. 
That of Dean Lewis contained valuable proposals for working into 
the consciousness of the rising generation of law-students the bearing 
of social fact upon law. 

Since the interest in the conference was largely determined by 
the breaches opening between a conservative law and a progressive 
social order, it was natural that little attention was given to the 
stable elements in law and in its sources. A critic of the conference 
might have urged this as a defect, and one which limited to some 
extent the constructive force of its proposals. The real problem of 
judicial legislation, for example, can hardly be stated as an alter- 
native between finding law and making it; the problem exists because 
finding law is making it, and the difficulty is to distinguish between 
the creative development of law which is involved in applying old 
and permanent principles to new cases and the technical legislation 
of our representative bodies. Until the problem is so stated, the 
observer may feel that proposals to recognize in the courts a law- 
making power coordinate with legislation have reckoned too little 
with the difficulties of admitting multiple sources of authoritative 
law. The same failure to appreciate the permanent elements in law 
might have been observed in occasional references to the philosophy 
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of ‘‘natural rights’’ as obsolete—a point of view not peculiar to this 
conference. It may not be amiss to suggest a doubt whether any 
philosophy is, or ever becomes, obsolete. Certainly we do not live in 
the seventeenth century nor yet in the eighteenth; but if these cen- 
turies and their works were dropped out of history, our present in- 
tellectual assets would be conspicuously diminished; and not least 
by the conception of a right which is in some sense natural instead 
of conventional, and permanent instead of passing, though quite 
capable of evolution. But the critic need not dwell upon a point 
which in so significant and fruitful a conference, was but a natural 
error of emphasis. 

The conference was made permanent, a second meeting being 
appointed for the coming November, with the topic ‘‘ Administrative 
Justice.’’? This topic involves the proposals which have been made of 
administering justice through commissions clothed with large discre- 
tionary power. It raises the issue of rule versus discretion in law, 
corresponding to that between general principle and specific instance 
in ethics; philosophically it furnishes an important illustration of 
the relation between universal and particular. 

In the outlines which follow of the several papers read, I have 
had the aid of a number of abstracts; others have been drawn from 
memory: and the whole must be understood to be no official report, 
but rather a series of personal impressions, for which the writers 
of the several papers are not responsible. 


The Philosophy of Law in America: Roscoe Pounp. 


A review of the historical development of legal philosophy in 
America, or rather of the various philosophical influences which 
have entered into our jurisprudence and have tended to produce a 
philosophy of law among us. The paper was too rich in detail to 
admit of résumé. The nineteenth century was described as the 
century of separation between law and philosophy; only in Scot- 
land and in Italy was there uninterrupted pursuit of the philosophy 
of law. There were good reasons for the distrust of philosophical 
jurisprudence. On the one hand it had tended to produce ideal 
theories, out of relation to the historical conditions of positive law. 
On the other hand, if it perceived this defect and attempted to deal 
philosophically with actual law, it showed little power to guide to 
improvement. It inclined to identify what ought to be with what is 
(an attitude which in Hegel becomes a principle), and so amounted 
to little more than an ingenious justification of things as they stood. 
Curiously enough, the same remoteness and lack of effective force 
characterized the work of the historical school, typified by Savigny. 
Unwittingly these thinkers read their history in the light of prevalent 
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philosophical conceptions; it was inevitable that their results should 
correspond essentially with those reached by the theories of reason 
and the ‘‘nature of man.’’ 

But in renouncing the connection with philosophy, the usual 
results of specialization have appeared. Every specialist is inclined 
to take his own part for the whole, losing sight of his actual need 
of the branches from which he has distinguished his own work. 
Thus, in the law, for a conscious philosophy has been substituted an 
unconscious philosophy, even more dogmatic and stubborn. Through 
the medium of Blackstone, the ideas of Grotius were perpetuated in 
our jurisprudence, which became a compound of an a priori theory of 
natural rights with a contract theory of political rights, a legislative 
theory of the source of law, and a doctrine of the sovereignty of the 
people. Back of all our judicial practise, the effective philosophy 
has been a form of individualism, exemplified in the work and per- 
sonality of Justice Field—a sort of frontier individualism, whose in- 
fluence was at its height about 1890. Since that time an increasing 
socialization has been perceptible in judicial decisions. The change 
of basis may be seen, for example, in such issues as that between rule 
and discretion in the administration of justice, between personal in- 
terests and corporate interests, between the finding and the making 
of law by the courts, in the doctrine of legal causes, in the general 
theory of interests, and in the theory of punishment. The present 
time is marked more by the need than by the existence of a vigorous 
philosophy of law; but the impetus to its development is at hand, 
and a promising basis is possible in sociology. 


The Ethnological Approach to Law: A. A. GOLDENWEISER. 


No writer on the theory of law is inclined at present to ignore the 
history of laws and customs; but few of them have made adequate 
use of their ethnological material. Westermarck, Hobhouse, and 
Sutherland, as well as Post, Steinmetz, and Kohler have been lacking 
in this respect; and chiefly through failing to give proper weight to 
the ideas of a people as relatively fixed points about which institu- 
tions are formed. The various customs in any ‘‘cultural complex”’ 
have definite psychological relationships, whose investigation is char- 
acteristic of the newer ethnology. The practise of confession among 
the Eskimos, and their legal procedure when taboos are broken, are 
controlled by the belief that sin is a material object visible to the sea- 
animals that furnish the tribal food. A peculiar form of marriage 
by purchase among the Kwakiutl is to be understood together with 
the equally peculiar custom of ‘‘potlatch’’; both depend upon a 
erude idea of loan at high usury. The psychological nexus under- 
lying legal arrangements, shown by these and other examples, must 
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be borne in mind by the student of law; a “‘programme of research’? 
emerges, of which the following problems furnish a rough sketch: 

(1) How does custom become standardized? By what agencies, 
and through what types of social pressure? 

(2) What deviations from custom occur? How does society react 
to these deviations, and particularly to those which imply 
progress ? 

(3) What are the processes and agencies by which law becomes 
formulated; and by which specific legal institutions and offi- 
cers emerge? 


Ihering’s Theory of Law: Isaac Husix. 


An analysis of the will, admitting both egoistic motives and a 
motive of ethical self-assertion, leads to a theory of rewards and 
punishments as playing solely upon the egoistic motive, and to a 
theory of the state as dealing solely in punishments, or coercion, 
while reward is concerned in the organization ‘of commerce. The 
state is the social organization of coercion; and law is the system of 
principles regulating the use of this public force. Yet, while in its 
form law is but the political mechanism for enforcing norms recog- 
nized by the state as binding, in its purpose it envisages every con- 
dition of social life which can be secured through external com- 
pulsion. 


The Relation of Legal to Political Theory: W. W. WiLLovucHpy. 


A political institution has necessarily a legal outline; hence an 
analysis of the state is at the same time an analysis of laws. But 
the purposes of the state are wider than the purposes of law. For 
while law aims to discover and express the general principles of right, 
politics must develop a scheme for putting these principles into effect. 


Responsibility: H. RuteERS MARSHALL. 


Time was wanting for the reading of Mr. Marshall’s paper: but 
the sketch which he was able to give of its contents provoked lively 
discussion. He proposed to displace the ambiguous conception of 
responsibility by the straightforward and simple conception of ac- 
countability. Inquiries into responsibility lead the law into hope- 
less puzzles of psychology and ethics, and into equally hopeless ques- 
tions of psychological fact. Most of these problems are irrelevant 
to the proper function of the law, which is concerned primarily with 
the question of objective causality: What was done and who did it? 
Law must follow the lines of social causality, not those of moral 
responsibility. 
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The Criteria of Social Ends: J. H. Turts. 


It is a common assumption, and in most of our constitutions a 
stated principle, that the state, through legislation, may and should 
further social ends as opposed to individual ends. Hence our courts 
have often been called on to determine whether a given enactment 
does or does not subserve a social end: What constitutes a ‘‘public 
purpose’’?—especially when the proposed measure clearly serves 
both public and private ends? May the public authority, state or 
municipal, lawfully undertake to supply water to citizens, to supply 
fuel in time of strike, to light streets, to loan money to persons im- 
poverished in some sweeping calamity, to buy and sell land for the 
sake of improving tenement conditions? The considerations by 
which our courts have found answers to these and similar questions 
furnish an interesting commentary on the logic and philosophy of 
lawmaking. 

The Massachusetts Supreme Court has, by decision or opinion, 
approved, as coming within the category of ‘‘public purposes,’’ pro- 
posals for municipal water supply, for municipal gas and electric 
lighting, and for the compulsory lowering of a dam to relieve flooded 
meadows. It has disapproved, as not properly public, proposals for 
aid in rebuilding property burned in the Boston fire of 1872, for 
municipal coal and fuel yards, for improvement of housing con- 
ditions by municipal building and purchase of land. In stating the 
grounds for its conclusions, the court has, for the most part, proposed 
some criterion of what constitutes a social end, and then by deduction 
has determined whether the proposal in question could be subsumed 
under its definition. But the variety of criteria proposed, and the 
vacillation in their use, suggest that the method itself, the deductive 
method of procedure, is out of harmony with the real function of 
law. 

If, after the great fire, the city of Boston loans to Foster money 
to rebuild, the benefit of this and other such loans will doubtless 
accrue ultimately to the community; but the direct benefit is to 
Foster: and on the ground that a measure is public only when the 
‘‘direct object of expenditure’’ is public, the city of Boston is not 
allowed to make the loan. But this criterion of direct aim is re- 
jected in another decision of this court, as well as in recent decisions 
of the U. S. Supreme Court. If the height of a dam affects the wel- 
fare of people in several townships, we incline to assume that private 
interests are becoming public interests by simple quantitative in- 
crease: and in accepting this view of the matter, the court is taking 
as a criterion of a public end the number of people affected,—or 
their proportionate number. But clearly this criterion would admit 
the opening of a municipal coal-yard. When Justice Holmes, then 
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on the Massachusetts bench, declared this latter enterprise unlawful, 
he based his view on the ground that it interfered with the private 
right to engage in the coal business, as well as in any other com- 
mercial undertaking; thus implying that a public purpose must at 
least be non-commercial in character. In another case it is held that 
a public purpose is one affecting persons ‘‘as a community and not 
merely as individuals.’’ But it is not clear that to keep houses from 
burning down affects the owners as a community, while to aid in 
rebuilding affects them solely as individuals; nor that the water we 
drink affects us as a community while the houses we live in affect us 
merely as individuals. In rejecting the proposal for municipal 
housing the stress of the opinion is laid upon the argument, again, 
that buying and selling land and houses is a ‘‘natural right,’’ and 
that the government therefore must not compete. The fact that in- 
dividuals have also engaged in selling water, gas, and electricity, is 
not reckoned with. The decisions and opinions mentioned may all 
be justified; but surely not on the ground of consistent deduction 
from a stable criterion of social ends. 

It is not difficult to recognize that behind the show of logic, 
usage is vigorously at work in determining the views of the courts, 
and doubtless rightly so. There is some ground for judging that the 
term ‘‘public’’ is simply ‘‘a term of classification to denote the 
objects for which, according to settled usage, the government is to 
provide.”’ 

But reference to the past clearly has its limitations in deter- 
mining legal meanings, even when supplemented by definition and 
deduction. Another guide of judgment is, in fact, employed, which 
we may call the teleological or experimental. In the decisions of 
the U. S. Supreme Court it is increasingly resorted to. This simply 
means that public need and the appropriateness of public agency are 
the sufficient tests of a public end, and that no definite concept is 
either possible or necessary. Thus the teleological test is held to 
justify a conception of public purpose in one state which does not 
necessarily apply in states of different climate or resources. Here, in 
an interesting way, the deductive logic is reversed. Instead of 
reaching out for an assumed fixed concept of what is public and meas- 
uring the case in question by that concept, ‘‘the method is to see 
whether the end proposed is desirable and can be reached only, or 
most appropriately, by public agency. If so, this is a strong reason 
for holding the purpose to be ‘public.’ ’’ 

In one case, the Massachusetts Court has made actual use of this 
experimental method of reasoning. ‘‘There is ... a necessity of 
having water, common to the inhabitants of a community, which 
can not well be met except by the exercise of public right, and, 
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therefore, the furnishing of water has been regarded a public ser- 
‘ viee.’’? If it had relied upon this in the housing opinion, it might 
or might not have reached the same result, but it would certainly be 
upon more tenable ground philosophically than in relying upon 
natural rights. It would also avoid the embarrassment of using 


fixed concepts which can not possibly be applied consistently to all 
its series of cases. 


The Conception of Social Welfare: FELIx ADLER. 


There is no novelty in the proposition that legislation should be 
directed toward securing social welfare. In all ages and in all codes 
this end has been avowed or implicitly accepted. But there has been 
much divergence of view in regard to what constitutes social welfare ; 
and the progress of government consists largely in the revision of our 
views of what social welfare is. There are tangible elements of wel- 
fare conspicuous to all men, and in no danger of being overlooked; 
but there are also intangible elements of welfare: it is in regard to 
these that our understanding chiefly varies and develops. 

In our own prevalent conception of social welfare, there are four 
controlling elements: individualism, socialism, evolutionism, and re- 
ligion. The fact that individualism is still the most conspicuous 
of these shows that we are still in the tide of reaction against feudal- 
ism ; for individualism, as an element of our conception of social good, 
is to be understood only by its contrast with feudalism. The 
spirit of feudalism is expressed in the notion that one man’s life 
may be fulfilled in the life of another; the wealth, honor, and 
even moral worth of the vassal, in those of his lord. The re- 
ligion of feudalism displays this same belief in vicarious fulfilment 
and worth. Individualism is a protest against this conception, and 
an affirmation that each man should find his fulfilment in himself. 
The ideals of liberty, and equality, and the unhindered pursuit of 
happiness, find their meaning in this revolt. Individualism does not 
deny the obvious social interdependence of men; but it interprets 
social relations as means to the ultimate individual good. When in- 
dividualism uses the language of social welfare, it pictures a con- 
dition of abundance in which the share of each is at its height. It is 
through distribution that social welfare becomes literally welfare. 
The transitive, or vicarious, relation in the enjoyment of good on 


which feudalism was built is denied, whether toward the few or 
toward the many. 


Socialism, the second element in our conception, is usually, but 
wrongly, regarded as the counterpart of individualism. To say 
‘‘social’’ is to say nothing: the individual has always been social. 
The question is, how and for what purpose. Our current socialism 
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calls for cooperation in production only that there may be greater 
severalty in consumption. It uses collective ownership and collective 
action as more effective means to individual ends. Its emotional fra- 
ternalism is sustained by the vision of a distributive elysium beyond. 

Darwinism affects our conception of social welfare in divergent 
ways. By setting up the standard of the fit-to-survive, it brings a 
kind of egoistic calculation into our view of the constitution of society, 
a tendency to exclude the less fit, and to contract the borders of 
social membership. On the other hand it calls upon the present to 
subject itself to the service of a future and higher human type. 

The religious instinct has always been strong in America, and we 
have had a vague consciousness that religion must fuse the various 
factors of our conception of social good, and give them their final 
spiritual expression. But so far religion has not developed this ex- 
pression in definite form. Our individualism has become tinged with 
socialistic motives; and there is a biblical altruism at work upon the 
mixture which combats, without neutralizing, the false belief that 
the individual can realize his being within the circle of his own self. 
Nor can there be any solution until the rightful vicarious spirit of 
feudalism returns to its own, purged of its false reverence for the 
few, leading the individual to realize his life not in individual over- 
lords, but in the organic whole. 


Law and Progress: G. W. KircHWEy. 


The popular will hastens to express itself in law, believing that 
progress should record itself in law; and that law is an apt agent 
of progress. These beliefs are largely illusory. They are due to the 
convergence of two prevalent fictions of the nineteenth century: 
Austin’s fiction, that law is the command of a sovereign, popular or 
other, and the political fiction that this sovereign, in our case the 
popular sovereign, can only command what is right. The popular 
will has thus come to regard itself as right, and as deserving to be 
immediately crystallized into law. 

As a matter of fact, progress owes little or nothing to law; why 
should it hope to gain by embodying itself in law? Unofficial social 
control may well do more than official control. And of these official 
agencies, the representative body is a better organ of social reform 
than the direct popular will, as expressed, for example, in referendum. 

The chief difficulties in making law an agent of social reform come 
from the judicial function. There are several reasons for this. 
First, the professional attitude of the judges. Not only is the judi- 
cial function a specialization within the law, but the very seclusion 
and independence of the judges deepens their specialization and 
their insensitivity to public opinion. The law of the bench thus 
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tends to become a self-enclosed body; verbal inspiration, driven out 
of theology, takes refuge in the bench, until one is tempted to inquire 
whether there is any way to change but by revolution. 

A second reason why the judiciary is an unfavorable organ of 
progress is the domination of precedent. A third, the theory of the 
separation of powers, debarring the courts from exercising legislative 
functions, and thus fixing upon them the principle of precedent. A 
fourth, the amount of public opinion requisite to effect a change in 
law through the courts. In the representative body, change is com- 
paratively light-footed ; but the courts feel public opinion only when 
it has become universal. 

The retaining wall for all these difficulties, however, is the fiction 
that the judge never creates the law, but only finds it, with the im- 
plication that the law for all possible cases already in principle exists. 
Hence, if the bench makes law at all it must be incidentally and 
unconsciously, rather than by deliberate will. This fiction should be 
abandoned; and with it would fall the condition of fact, that judges 
are unfit, or by specialization unfitted, for deliberate legislation. 


The Content of Social Justice: Stwon N. Patten. 

Social justice is contrasted with primitive justice; and primitive 
justice is hardly yet giving way to the newer conception. Ideas of 
what is right or just (and hence systems of law) vary with ideas of 
what is valuable, and at the same time under social control. In for- 
mer times, human nature itself was the subject of concern, and its 
defects the object of regulation; an external sovereign was the ob- 
vious agent for this regulation, and the ends of government were 
considered attained when full liberty of the person could coexist 
with the peace and order of society. In the newer view, it is not 
human nature (which is hard to measure or investigate), but human 
wants that are the subject-matter of our problems of justice, and 
these wants are easily measurable. A just order is one which secures 
prosperity through work, and which provides for progress in terms 
of income. We test governments by these standards; and they 
become our effective rulers,—we obey their requirements, not the 
commands of superiors. 

Since we are in a transition stage to the newer conception of jus- 
tice, the ethical emotions of the time will show the pressure of the 
new ideals centering about these economic wants. We hate privilege, 
exploitation, graft, unearned income, servility, and debt,—embodi- 
ments of injustice as now perceived. So also, our legal principles 
show the change of accent. The older jurisprudence grew out of 
primitive conditions where labor was the chief origin of wealth, and 
hence the courts view all wealth as the result of individual toil and 
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sacrifice. Our laws are adjusting themselves with difficulty to the 
proportional amount of wealth which is created by society rather than 
by the individual, destructive of the older view that any man’s in- 
come is self-made. ‘‘Every one with an income of fifteen dollars 
a week gets more from society than he creates. He is a social debtor, 
and should account for what he gets from society before he can ask 
society to consider his claims.’’ This is especially true of those who 
happen to be in possession of local advantages. Such advantages 
are not individual perquisites; and justice gives the state the right 
to prevent the exploitation of them to the detriment of the masses of 
the people. It permits the public to assume control of such resources 
when the general use requires. Social justice thus gives rise to a 
doctrine of ‘‘equalized advantage’’; local advantages are to be taken 
from their possessors and distributed more widely among the workers 
of the world. A tariff is one attempt to apply this principle. So 
also the adjustment of rates for transportation to the seaboard. 
‘*A good rule for foreign commerce would be: Give to all sections 
the same advantage, and to each section some advantage over the 
outside world. The same rule in internal trade would be: Give to 
each section an equal advantage in production and transportation, 
and to each section some protection for its local advantages. Such 
principles are only partially recognized in the courts and by legisla- 
tures, but will in time gain general recognition. The doctrine of a 
social mode deserves a place coordinate with these axioms. In any 
combination where nature or evolution has had a controlling influence 
the numerical arrangement of its units is such that the larger num- 
ber will be at the center, with a reduction in numbers as the extremes 
are approached. This can be represented in a curve rising at the 
center and falling off in each direction. This center, called the mode, 
should grow at the expense of the extremes. The social mode of any 
group is its organized element; the trade-unions, employers’ asso- 
ciations, and industrial groups of all sorts. Their action represents 
the progressive part of each ‘social unit. The individual has no 
rights against the mode of his group, unless the group itself is con- 
victed of unsocial acts. Cut-throat competition and sweatshop work- 
men represent survivals whose elimination is desirable. Society is 
at present abnormal in that wealth is aggregated at one extreme, and 
numbers at the other. Two opposing modes are thus created instead 
of a harmonious growth at the center. . . . Recently, however, evolu- 
tion has been playing a larger part, and the upbuilding of a true 
social mode is in progress. The rich are losing in wealth and the 
poor in numbers. Progress consists in those changes that create 
advantages for those of moderate income who have the industrial 
qualities of the rich and the working-power of the poor. This 


a Ae RAPE 





ore ea 


HAART TR 


Se TRL ti a 








PSYCHOLOGY AND SCIENTIFIC METHODS 523 


change is but a redistribution of the social surplus to which all have 
an equal claim. In the past, the primary end of law was to protect 
property and liberty. In the future, it is the social mode that merits 
first consideration.”’ 

In bringing these doctrines into effect, the courts should take 
a leading part. The legislator is under the influence of the emo- 
tional demands of the people, which have a negative and revolu- 
tionary tendency. Slavery in Europe was abolished, but not by war- 
fare; it was done away with by increasing the restrictions that in 
the end made it unprofitable. In the same way, injustices of our 
present order could be removed if the courts could take a liberal view 
of the law and of the economic facts involved. There is no pre- 
scribed division of powers between the legislative, judicial, and execu- 
tive functions which can be accepted. The natural evolution is for 
the executive and the judicial to encroach on the legislative. In this 
way emotional outbursts are prevented, and orderly evolution dis- 
places the crude countermovements of revolution and reaction. The 
people should pass on what is done; but popular initiative is always 
bad, because emotionally impelled. 

And as between the idealists who ignore existing social mechan- 
isms, and the stand-patters who ignore ideals and existing evils, 
the principle should be to use the mechanisms that exist rather than 
attempt to create new ones, but to use them in the interests of ideals, 
so far as these are founded upon a study of facts. 


Our Litigious System of Legal Procedure: E. N. HENDERSON. 


The administering of justice in our courts is, for the most part, 
thrown into the form of a contest between two parties, a plaintiff and 
a defendant, whose issue is determined by a passive jury and judge. 
This form seems both natural and suitable to the purpose of justice; 
we are hardly aware that any other form is possible, still less desir- 
able. Does not every question of justice naturally shape itself as a 
dispute between two opposing parties? And is it not the essence of 
a court that each of these parties should be heard freely by a dis- 
interested third party, capable at once of a completer survey of the 
facts, and of a fairer judgment of principles, than either party alone; 
and reaching a result more nearly right than the simple unreferred 
conflict of the opponents would be likely to win? Further, in crim- 
inal prosecutions, to bring the government into court as but one of 
the contending parties has been one of the great legal inventions in 
the interest of personal liberty ; the litigious system thus enlists in its 
favor our rooted fear of governmental oppression. 

The substantial present advantages of the litigious system may be 
stated as follows: (1) The self-interest of the contending parties may 
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be relied on to bring most relevant facts to light, and to review all 
their possible bearings. (2) Since each party has presented its own 
case, it can have no cause to complain that its case has been badly or 
unfairly presented. (3) Since the court is passive, and without a 
prior theory to defend, its finding has the highest attainable impar- 
tiality. (4) Since the risks and expenses fall presumptively upon 
the plaintiff, needless litigation is restrained. 

But the litigious system is subject to serious defects. Some of 
the faults of the ancient trial by ordeal or combat are retained in 
translation. (1) It is not the primary aim of either party to discover 
truth, or to present the truth as such to the court; each aims to per- 
suade, and to win. Hence, the data upon which the court works are 
not crude facts, but versions. The temptation is to distort and to 
suppress; and to appeal to the passions and prejudices of jury and 
of judge. The contest tends to reduce to a struggle between the 
talents of the opposing lawyers, in which wealth and influence can 
not fail to win undue advantages. (2) The restraint of needless 
litigation is not secured without restraining also much that is need- 
ful; hesitation to seek redress of wrong in court may become a public 
evil. (38) Since the lawyer is trained to the task of the advocate, he 
tends to concern himself only with the interests of his client, and to 
lose all sense of responsibility for the miscarriage of justice, as well 
as for bad laws and for bad methods of legal procedure. The class 
professionally trained in justice disclaims responsibility for its 
existence. 

In view of these defects, another system, which we may call the 
inquisitorial system, is beginning to displace it. In the appointment 
of investigating commissions, appraisers, etc., as in the criminal pro- 
cedure of France, the court actively undertakes the discovery of 
truth. This principle is capable of much extension, though litiga- 
tion must remain as a final resort for individuals dissatisfied with the 
judgment of inquisitorial courts. It is time to abandon the theory 
that self-interest is the best motive for bringing either truth or 
justice to light; or that other motives are unavailable to the law. 
So far as expert testimony is concerned, the substitution of some im- 
partial agency for biased or purchasable advice is necessary to pre- 
vent the whole function of the expert from falling into mockery and 
disuse. And especially is it important that the legal profession 
should develop a sense of its obligation to the community and to the 
ideal of justice, even at the expense of its preoccupation with its 
duties to clients. 


The Preamble to the Constitution: G. A. Buack. 
The preamble of the federal constitution presents a remarkable 
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enumeration of social ends as the object of law, the supreme law of 
the land. These ends are not fixed nor numerically distinct, but 
merge into one another in various ways. Thus, to provide for the 
common defense is not wholly different from securing domestic tran- 
quility ; and in the limiting case of national growth they would be- 
come identical. A most important transformation takes place 
in the end referred to as ‘‘the blessings of liberty.’’ At present, 
the fortunes of liberty are chiefly concerned in the line to be drawn 
between governmental functions and functions reserved to the people. 
We are uncertain about the border between the police power on 
one hand, and the rights protected in the fourteenth amendment on 
the other. The Oklahoma Bank ease is singularly interesting in that 
there and there only in decisions of our highest court, the police 
power is defined in terms that set recognizable limits to its exercise, 
as a means to ‘‘public welfare.’’ Until such limits are established, 
the relation of liberty to our law stands in jeopardy. 


The Social Sciences as Basis of Legal Education: WILLIAM DRAPER 

LEwIs. 

If law drifts away from its normal relation to social conditions, 
it may be largely because the student of law is not trained to study 
these conditions, or to recognize the organic relation between good 
laws and social facts. We train lawyers as if justice stood apart 
from the current of events; but in truth there is no such thing as 
abstract justice. We can not say what is just without considering 
the community’s feeling of right. That which expresses the domi- 
nant social ideals is just; it is these dominant social ideals which law 
should express. 

Ideals of this kind are subject to change. Formerly in this coun- 
try the ideal of free contract embodied our conceptions of justice. 
To-day the ideal of a living wage is tending to supersede freedom of 
contract and radically to limit it. So, also, income as a test of 
welfare is one thing; prosperity is quite another thing, and may de- 
fine a different ideal of justice. It should be part of the training 
of the lawyer to perceive this relativity and change in the basis of 
just law, and to adjust the law to these developments. 

The judge must bear his part in this adjustment. In consider- 
ing whether, or how far, law should be made by the judge, we must 
distinguish between a legal rule and a legal principle. A legal rule 
is always applicable (as the rules regarding negotiable instruments, 
time of protest, etc.), and should never be subject to alteration by 
the bench. A legal principle, however, is never universally appli- 
cable (as the principle that promise on consideration is binding, or 
that property ought not to be taken except by consent or due pro- 
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cess of law). Hence principles often conflict with one another. 
And the adjudication of any of these inevitable conflicts requires a 
knowledge not only of the principles themselves, but of their relative 
weight—an even more important as well as more difficult matter. 
There is no measure for this importance except in the social basis of 
law itself. 

The necessary education of the lawyer can not be obtained by 
adding to the usual legal studies typical college courses in social sci- 
ences, economics, ete. Teachers are needed who can point out the 
special relationships with which the lawyer is concerned; and these 
teachers do not yet exist, but are being developed by the situation. 
Joint seminars, in which instruction is given by teachers of social 
science and of law in collaboration, may serve a useful purpose. 


The Principles of Judicial Legislation: M. R. CoHEN. 


Judicial legislation is generally regarded by the legal profession 
itself as a usurpation of function; it is the business of courts to 
declare what law is, not to change it or make it. Nevertheless, 
judicial legislation exists; it has shaped, and continues to modify, 
not only our common law, but also, in large measure, our statute 
law and our constitutional law. The theory that for the courts, law 
is found, not made, accords well enough with the daily experience 
of bench and bar; partly because the great majority of cases may be 
put into stable classes; and partly because the theory itself tends to 
control the practise of the law. Our preconceptions regarding the 
division of powers, and our prohibition of ex post facto law (all 
judge-made law being ex post facto for the case in which it is made), 
harmonize with the theory and help to exclude any conflicting view. 
But perhaps the deepest basis for this theory is in the sense that 
legal rules, being for the most part morally or logically obligatory, 
must be received from without, not fabricated by human agencies. 

But this last-named prejudice belongs to a pre-evolutionary phi- 
losophy. We have now no more reason to believe in fixed a priori 
elements of law, to be revealed or codified once for all like so many 
axioms and thereafter passively received and applied, than to be- 
lieve in fixed a priori elements of language. When we admit, as we 
must, that law is a social growth, we have no difficulty in justifying 
the fact that all who are concerned with applying it are also in some 
measure modifying it and creating it. 

In three ways law is being made by the courts: by direct legis- 
lation, by interpretation, and by application. (1) If we give up the 
dogma that life can not produce a situation not covered by some 
precedent, we must ask what happens when new cases arise, cases of 
‘‘first impression.’’ Here the court is thrown back on principles, 
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viz., prevailing ideas of justice, the nature or fitness of things, pub- 
lic policy,—the original sources of all law. Cases of first impression 
may be rare (though chiefly because they are recognized with reluc- 
tance) ; but out of them have come, by direct judicial legislation, the 
law of quasi-contract, laws of immunity of witnesses, laws of pub- 
licity, the law of fixtures, the distinction between libel and slander, 
ete. A favorite mode of direct judicial legislation is found in the 
invention of conditions implied by law, or ‘‘conclusive presumption.”’ 
Thus in the so-called contract of employment a number of duties are 
said to be implied which are purely the creation of the judiciary, as, 
for instance, the rules regarding assumption of risk. 

(2) Interpretation is sometimes defined as the discovery of the 
true meaning of a document or law. But when has a court taken 
the natural way of finding the true meaning of a law, namely, by 
enquiring of its framers what their intention was? Interpretation 
actually proceeds along lines which allow judicial discretion, under 
cover of presumptions of legislative reasonableness and regard for 
public welfare. Most problems in interpretation arise, not as is often 
supposed because of obscurities of language, but because of situations 
arising under the law which were not foreseen by legislators. And 
these problems are especially abundant in our own country, where 
the drawing-up of laws is likely to be hasty and incompetent, and 
where supplementary legislation by administrative officers is not 
countenanced. Here equitable interpretation is called upon neces- 
sarily and largely, not only to supplement the abstract generalities of 
all law, but to extend and restrict the meanings of statutes so as to 
make them workable. 

(3) Application. Even when law is definite, questions may 
arise whether a given case falls under a given law; or under which 
of two or more laws it falls. Thus compulsory vaccination may be 
required by rules of public health and forbidden by rules of per- 
sonal liberty. Cases of conflict between adjacent provinces of law 
may be so frequent that rules of precedence are set up by court; in 
any case, conflict is the court’s opportunity for choice, and hence 
for implicit legislation. 

The meaning of a law is found not in its statement, but only in 
its application to concrete circumstances. The courts can not escape 
the responsibility, therefore, for the stamp which the laws carry. 
To accept this responsibility would speedily end the present neglect 
of the art of legal application, and the relations to science and 
to philosophy which this art must make constant use of. Con- 
sciously or unconsciously, a philosophy of life is involved in all 
original judgment. There can be no understanding of ‘‘public 
policy’’ apart from some philosophy of social welfare. If we appeal 
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to the ‘‘fitness of things’? we are making use of something like a 
philosophic principle of esthetics. And especially in referring to 
principles of ‘‘justice’’ or ‘‘equity,’’ we are involved in philosophical 
considerations: there is danger that that which is most difficult will 
be assumed as self-evident. An individualistic theory of rights (as 
of property) and a theory founded on social ethics will give rise to 
very different views of justice. The function of philosophy in the 
judicial creation of law is not, indeed, that of furnishing a set of 
first principles from which infallible deductions may be made; but 
it is that of keeping before the mind of the jurist the place of law 
in society at large, and even in the cosmic life. 

Thus, judicial legislation exists, and has its principles, scientific 
and philosophic, which should be acknowledged and technically de- 
veloped. There is less original lawmaking by our representative 
bodies, and more by our courts, than is popularly supposed. The 
sharp contrast drawn between legislatures and the judiciary in this 
function must be abandoned. It would be hazardous to say whether 
judge or legislator does more to change the law of daily life. All 
that we are justified in saying is that they differ in technique. Leg- 
islators begin and deal more with general policies, or group interests, 
while judges, in their legislative capacity, start with concrete cases. 


WruuiaM Ernest Hockina. 
YALE UNIVERSITY. 





REVIEWS AND ABSTRACTS OF LITERATURE 


Psychology and Industrial Efficiency. Hugo Minsterserc. LBoston: 
Houghton Mifflin Company. 19138. Pp. viii-+ 321. 


Psychologie und Wirtschaftsleben: Ein Beitrag zur angewandten Experi- 
mental-Psychologie. Huco MinstersBerc. Leipzig: J. A. Barth. 1912, 
Pp. viii + 192. 

While the German and American editions of this work are not exactly 
the same, yet, as Professor Miinsterberg says, “the essential substance of 
the two books is identical,” so that a review of the American edition will 
serve for both. 

In other works the author has applied psychology to education, law, 
and medicine. In the present work he applies it to industrial activities. 
The book is divided into three parts, dealing, respectively, with the best 
possible man, the best possible work, and the best possible effect. The 
author states as follows the problems he discusses: “ We ask how we find 
the men whose mental qualities make them best fitted for the work which 
they have to do; secondly, under what psychological conditions we can 
secure the greatest and most satisfactory output of work from every man; 
and finally, how we can produce most completely the influences on human 
minds which are desired in the interest of business.” 
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Science has been applied to industry in many ways so far as the imple- 
ments and methods used are concerned. But little application of science 
has been made as yet to the labor used in industry. In a few places in 
this country the attempt has been made to give vocational guidance to the 
young, and the writers on scientific management have discussed the matter 
a little. But Professor Miinsterberg is the first to discuss systematically 
the application of the methods of experimental psychology to labor. As 
he puts it: “ The economic task, with reference to which we want to dem- 
onstrate the new psychotechnic method, is the selection of those personali- 
ties which by their mental qualities are especially fit for a particular kind 
of economic work.” Two principal methods are used. In the first the 
mental process as a whole is examined. This method is useful in studying 
fitness for industrial tasks where a whole or a large part of the mental 
process is involved. In the second the mental process is resolved into its 
component parts and each elementary function is tested by itself. This 
method is useful in testing fitness for industrial tasks where only certain 
parts of the mental process are involved. The author illustrates these 
methods by describing experiments which he has performed in applying 
these methods to the motormen in the electric railway service, to the tele- 
phone girls in the telephone service, and to officers in the ship service. 

In the second part of the book are discussed methods by which the effi- 
ciency of labor can be increased. In the course of it are discussed the most 
economical methods of learning and training, economy in the movements 
involved in technical work, the effect of monotony upon labor, the ways of 
stimulating attention, the effect of fatigue, the influence of such physical 
factors as climate and of social factors upon working power. 

The first chapter of the third part discusses the psychological analysis 
of economic feelings, demands, and satisfactions. Then are discussed the 
effects of advertisements, the effects of display in store-windows and else- 
where, and the characteristics which constitute efficient salesmanship. In 
other words, this part is devoted to the discussion of the problem of how 
to produce the best possible effect upon the prospective customer. 

This is a very readable and suggestive book illustrated with numerous 
descriptions of experiments by the author and other psychologists. As the 
author himself recognizes, there are certain larger economic problems in- 
volved which he does not discuss. But if the methods he describes could 
be applied to economic activities there can be little doubt there would be 
great saving and an enormous increase in the amount of economic goods 
produced, which increase would probably accrue at first to the benefit of 
the employers, but would in course of time benefit the wage-earners and 
the public at large as well. Maurice PARMELEE. 

UNIVERSITY OF MISSOURI. 


Die Philosophie von Richard Avenarius: Systematische Darstellung und 
immanente Kritik. Frieprich Raas. Leipzig: Verlag von Felix 
Meiner. 1912. Pp. 164. 

Of this work about one half (some eighty pages, including the first 
part, which is purely exposition) was presented to the University of Ber- 
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lin as a doctor’s thesis. The second, critical part and voluminous notes 
have since been added. It is a thoroughly scholarly work based upon all 
the known writings of Avenarius, of which a valuable bibliography is 
given in the Introduction. The article numbered XV. (in manuscript) 
is evidently the one referred to as T, though not so given. 

It may be that the philosophic public in Germany has taken more 
kindly to the Avenarian terminology than the English-speaking public, 
for there is no attempt made to translate his speech into ordinary philo- 
sophie language. This may be no bar to the success of the work in Ger- 
many, but it is a serious hindrance to its acceptance on this side of the 
water, for even Mach complained that he had no time to learn the lan- 
guage of one individual. 

The expository part of Dr. Raab’s work is accurately done, though his 
method of taking up the Avenarian schemata one by one does not seem to 
me to be illuminating. There are no broad generalizing statements which 
would help the reader who does not know Avenarius at first hand. 

The critical part suffers even more from this method. It is difficult 
even for one familiar with Avenarian literature to see, exactly, the bear- 
ing of many of Raab’s particular criticisms, which are, however, sympa- 
thetically made; and he praises the criticism of Introjection as perhaps 
the most valuable work of his author. Empirio-criticism is counted as a 
kind of positivism, valid within limits. It is denied final validity as a 
universal world concept because, particularly, of its value judgments. 
His position seems to be the familiar idealistic position that this is but 
one phase of the world concept which must, inevitably, be sublated. 

“Die Fragestellung nach dem Wert setzt also das Bestehen eines 
sowohl ewigen, als auch Notwendigen Massstabes voraus” (p. 80). This, 
too, is familiar. The empirio-criticist is accused of using an absolute 
standard in attempting to overthrow one: but Dr. Raab has quite mis- 
understood Avenarius’s doctrine of values, I think, and has quite failed 
to set forth or to understand the impressive transformation of “ pure ex- 
périence” into “ expérience pure,” as Delacroix has put it. 

The most significant part of this valuable contribution to an under- 
standing of empirio-criticism is the notes, which contain many valuable 
citations of German criticisms and appreciations. These warn us that 
there is a prophet recognized in his own country who has, so far, failed of 
much recognition here. 


GEORGE CLARKE Cox. 
DARTMOUTH COLLEGE. 





JOURNALS AND NEW BOOKS 


THE PHILOSOPHICAL REVIEW. January, 1913. Knowledge 
and Life (pp. 1-16): RupotpwH Evcken. — Outlines the plan, purpose, and 
contents of the author’s “ Erkennen und Leben,” and announces an Eng- 
lish translation shortly to appear. Hegel’s Criticisms of Fichte’s Sub- 
jectivism. II. (pp. 17-87): Epwarp L. Scuavs. — Criticizes the view that 
Fichte overcomes the various dualisms in Kant, according to which view, 
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if it be correct, Hegel can be accorded no philosophical advance. Main- 
tains that Hegel represents an advance over Fichte both in viewpoint and 
in principle. The Man of Power: A Reply to Professor Rogers (pp. 38- 
52): Warner Fire.— Replies to Professor Rogers’s criticism of the au- 
thor’s “Individualism,” restates his theory of obligation, and further de- 
velops the conception of “the man of power.” Discussion: Unjustified 
Claims for Neo-Realism (pp. 53-56): Mary Wuiton Ca.xkins. Maintains 
the incompatibility of neo-realism with the standpoints of science, of em- 
piricism, and of common sense. Reviews of Books: E. B. Holt and others, 
The New Realism: E. B. McGitvary. C. A. Mercier, Conduct and its 
Disorders Biologically Considered: Grorce S. Patron. A. Pfainder and 
others, Miinchener Philosophische Abhandlungen: Horace C. LONGWELL. 
Rudolph Eucken, Life’s Basis and Life’s Ideals: WintrreD Hype. Notices 
of New Books. Summaries of Articles. Notes. 


THE PHILOSOPHICAL REVIEW. March, 1913. Romanticism 
and Rationalism (pp. 107-1382): Frank Tuttiy. — Sketches the history of 
rationalism, reviews the various attempts on the part of anti-intellectual- 
ists and romanticists to refute rationalism, and, in a spirit of defense, re- 
states its fundamental postulate that “ experience is somehow intelligible.” 
The Copernican Revolution in Philosophy (pp. 133-150): J. E. Creiguton. 
- The Copernican revolution consists in the establishment of the critical 
method in philosophy, a criticism primarily of the categories, resulting in 
the construction of a dynamic view of reality. From this point of view 
criticism is directed ‘against pragmatism and new realism. Radical Em- 
piricism and the Philosophic Tradition (pp. 151-164): H. M. Kaien. - 
Presents radical empiricism as the most democratic of philosophies, the 
chief value of which is that it antedates systematization, gives freedom of 
direction, and flexibility in observation and procedure. Proceedings of 
the Twelfth Annual Meeting of the American Philosophical Association 
(pp. 165-187). Discussion: The Neo-Realist and the Man in the Street 
(pp. 188-192): Water B. Pirxin.— Defends neo-realism against Miss 
Calkins’s charge that its claim to be in accordance with common sense is 
unjustified. Reviews of Books: G. S. Fullerton, The World We Live In: 
Warner Fite. H. Vaihinger, Die Philosophie des Als Ob: H. M. Kaien. 
J. Wilbois, Devoir et Durée: G. N. Dotson. Amelia H. Stirling, James 
Hutchinson Stirling—His Life and Work: J. B. Batu. Notices of New 
Books. Summaries of Articles. Notes. 


Anschiitz, Georg. Theodor Lipps’s Neuere Urteilslehre. Leipzig: Verlag 
von Wilhelm Engelmann. 1913. Pp. 175. 3.20 M. 

Avalon, Arthur. Tantra of the Great Liberation. London: Luzac and 
Company. 1913. Pp. exlvi+359. 10s. 


Croce, Benedetto. Saggio sullo Hegel, seguito da Altri Scritti di Storia 
Della Filosofia. Bari: Laterza e Figli. 1918. Pp. viii+ 454. 6L. 

Fernberger, Samuel W. On the Relations of the Methods of Just Per- 
ceptible Differences and Constant Stimuli. Princeton, N. J., and 
Lancaster, Pa.: Psychological Review Company. 1913. Pp. 81. 
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NOTES AND NEWS 


For the first time in the history of the British Association psychology 
will be represented as an independent subject at the forthcoming Birming- 
ham meeting. It appears as a subsection to Section I (Physiology), and 
among those who have agreed to present papers are: Professor R. M. 
Ogden on “ Experimental Data on the Localization of Visual Images ” ; 
Mr. C. Fox, “ The Conditions which arouse Mental Imagery in Thought ” ; 
Professor Dawes Hicks, “Is there a Process of Psychical Fusion ”; Dr. W. 
G. Smith, “ Contrast as a Factor in Psychological Explanation”; Dr. C. 
S. Myers, “Experiments on Sound Localization”; Professor C. Read, 
“The Conditions of Belief in Primitive Minds”; Mr. W. McDougall, 
“ A Theory of Laughter”; Dr. Wildon Carr, “The Absurdity of Psycho- 
physical Parallelism”; Miss May Smith, “Two Forms of Memory and 
their Relation”; Miss E. M. Smith, “ Note of Habit Formation in 
Guinea-pigs ”; Dr. F. C. Shrubsall, “ The Relative Fertility and Morbidity 
of Normal and Defective Stock”; Mr. J. H. Wimms, “ A Comparative 
Investigation of Fatigue Tests”; Miss May Smith, “Some Experiments 
on Recovery from Fatigue”; Dr. G. Thomson, “ Variations in the Spatial 
Threshold ”; Mr. Shepherd Dawson, “ A Simple Method of Demonstrating 
Weber’s Law”; Miss S. S. Fairhurst, “Suggestion and Discipline in 
Spelling”; Dr. C. W. Valentine, “ Color Perception and Preference of an 
Infant”; Dr. McIntyre, “Practise Improvement in Immediate Memory 
in School Children ”; Dr. E. O. Lewis, “ Analytic and Synthetic Processes 
in Learning ”; Dr. McIntyre and Miss A. L. Rogers, “ Application of the 
Binet Scale to Normal Children in Scotland”; Mr. R. C. Moore, “ Tests 
of Reasoning and their Relation to Mental Ability”; Mr. W. H. Winch, 
“Some Additional Tests of Reasoning”; Mr. T. H. Pear, “ Modern 
Experiments on Testimony”; Mr. S. Wyatt, “ The Testimony of Normal 
and Defective Children”; Dr. W. Brown, “Psycho-analysis”; Mr. T. H. 
Pear, “The Analysis of Some Personal Dreams with Special Reference 
to Theories of Dream Interpretation,” and Mr. C. Burt, “ Mental Differ- 
ences between the Sexes.” Joint meetings have also been arranged with 
the Physiological and Educational sections. 


THERE has been launched in Belgium an international magazine, Isis, 
edited by George Sarton, the aim of which is to study the genesis and 
development of scientific theories. Editorials on the criticism of methods 
and the philosophy of history, articles on the history of philosophy, of 
science, of religion, of technology, and of the fine arts, archeological and 
iconographical notes, and reviews of the most important of recent books, 
are to be included in the very generous scope of this magazine, which will 
be published every three months in French, English, German, and Italian. 
The four numbers will constitute a volume of from 640 to 800 pages. 
Subscriptions should be sent to M. George Sarton, Wondelgem-les-Grand, 
Belgium. 





